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Dear Sir,

1.

The Trust does not collect any fund nor anybody
has permission to do so. fHowever, everybody
can participate in this holy work and Sadqa-
e~-Jaria. Efforts for Tableegh-e-Islam and improv-
ement of the society is compulsory in this stage.
Persons who want to take part, may send donati-
ons through Bank Draflt or Money Order directly

or can deposit in our Account No. 775 with
Habib Bank Limited, Lasbella Market Branch,
Nishter Road, Karachi.

Persons who need the literatures every month,
they may become member of the Trust. Those
persons are required to remitt Rs.250/- per
year alongwith the Membership Form in case
they are residing fn Pakistan and Rs. 600/=-
in case they are residing outside Pakistan.
The amounts sent over nnd above the sald limit
will be treated as donation for Sadqa-e-Jaria.
Membership fee §s not the price of any book
and literature but it is a contribution towards

Sadqa-e-Jaria. Its sole purpose must he only
to please God.

Please obtain these liternture and books from
the Trust at concessional price and distribute
among your (riendsand  students. It is the
easiet method o obtain the [slamic knowledge
and to teach the same. In addition to Urdu
literatures, translation in Arabie, Persion,

English, Sindhi, Balochi, Pashte and Gujrati
are also available,

It is necessary for the members to mention
their membership number in their correspondence,
Other persons may mention their name and
address clearly, otherwise the complinnce  will
not be possible,

Please ask for the price list of Holy Quran,
Tafseer, Hadees Sharif and réligious books
as well as our publications in Urdu.

[Information on the Trust's sociel, religious and
educationsl services and the method of your
participation in them may also be obtained,includ-
ing the Trust's Annual Report,

The Trust {srendering invaluable  geryices
in the Northern Areas of Pakistan and Chitral
where construction and repair of mosques,
establishment of religious universities and runnin

of the Quranic schools have been undertaken.

These services are Sadqa-e-Jaria in which you
are Invited to participate.



INTRODUCTION

Imambi Qadyani, an old woman of Hubl;
( Mysore ) died on 17-6-1969. Members of the Qadyani
community of Hubli attempted to take her coffin for

burial to the burial - ground of Sunni Muslims. The
latter objected and did not allow her to he burried in

their graveyard This gave rise to a Civil suit for
declaration and permanent injunction which was flled
by the President and members of the Mohammadia
Anjuman Ishi'at Islam, Hubli which is an organisation
of the Qidyanis Below is the full text of the order of
the learned Additional Munsif, Hubli passed on 24th
March 1%70 on an application of the plaintiffs for
temporary injunction in O, S, No. 288 of 1960.



ORDER.

In the Court of the Addl. Mu sif.

Hubli.
0. S. No. 288 of 1969

Before :-

Shri, Seenam Bhat Joshi, LL. B.,
Addl. Munaf, Hubli.

Plaintiffs :-

1. Fasilahamad Abdul Satta, Mulla age 50 vears, occ-
upation chargeman in Railway Workshop Hubli and
president, Mohammszdia Anjuman Ishast & lslaum Hubli ,
Residence Bhar - Baada, Old Hubli

2. Haji Mohammad Hussain Imamsab Ghodesawar, age
66 years, occupation Ratired Rilaway Servant, and vice-

president, Mohammedia Anjuman lshaat lslam, Hubli,
Residence ; Bhandiwad - Bais, Hubli.

3. Ha)i Mohuddinshah Umarashah Goruwale, age 68
years, occupation Retired, Railway Servant, residence:
Bhandiwad Bais, Hubli

( By Shree M. A. R. Choudhary, Advocate ),
Vs

Defendants ;-

1. President Anjuman Islam Hubli.

2. Haji Riyaji, Ahamed Faizabadi, age 35 years, occ-
upation Teacher Riyajul Ulum - Ghantikere Residence ;
Bhandiwad, Bais, Hubli..
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3. Mohamood Sharif P, Laxmeshwar, age 30 years, occ-
upation Editor, Samaj and Urdu, Karnatak Times, daily
residence : Bhandiwad, Buis, neur Gaibushah Makan
Hubli ...

4. Imamsab Gaffarsab Sirkhawas, age 48 years, occu-
pation : Railway servant in Railway Workshop, Hubli,
and Mutawalli - Bhar Baada Old Hubli.. residence :
Bhar Baada, Old Hubli .

(Shree, A T. I. Bungalzri, and K. A Soudagar,
Plaintiffs )
for defendant 1.
Shree. H B Kulkarni, and N. M. Hansi, Advocates)-
for defendants 2 to 5) .

Order on 1. A. “i0. 2/69In Q. S. No 288 of 1969

This is an application raising a very interesting
and an important question regarding the rights of offe-
ring prayers, meditations and - congregational prayers in
public mosque, Idagahs, Durghas, Mukabira etc., in
Hubli, and to bury the dead bodies of the members of the
families of the plaintiffs and others caliming themselves
to be Sunni Muslims governed by the provisions of Moha-
madian Law. For the purposc ol preventing the defendants
and several others of the Muslim community in Hubli,
in the exercise of the rights of the plaintiffs in theabove
said regards, the plaintiffs have filed a suit and ubtained
permission also to file the suit in a representative
capasity and after the filing of the suit, the present
plaintiff - 1 with his affidavit for « prayer is temporarily
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restrain the defendants from in any manuner interfering
with the exercise of the rights of the plaintiffs in the
matter of offering worship, prayers etc and burying the
deid hodies of the members of their families and the
m:mbers of Sunni - Muslims An instance has been qu-
oted of the dead body of one Imumbi wife Umarsha
Goruwale, the mother of plaintiff No 3, whodied on 17.6
1969, at about6'oclok (A M ) and when her dead
body was carried in the coffin for the purpose of burial
in the public grave yard in Gavi Mohalla, all the defe-
ndants with their followers under the !eizdership of defe-
ndants 2 and 3 obstructed the plaintiff- 3 and other plain.
tiffs in carcying the coffin to the said graveyard, and the
plaintiffs were put to the difficulty and the necessity of
keeping the dead body till 2-00A M On I8 6 1969,
and we referred to bury the same in the land belonging to
plaintiff No. 2' s family at Gopunkop. It is also alleged
in the affidavit that defeadint - 3 being an Editor of
« SAMAJ & URDU KARNATAK TIMES, DAILY’ at
the instigation of defendant - 2 published a notification
imputing defamatory statement, and Ex-communicated the
plaintifl - | and his other associates It is also alleged
that defendant No 5 the Mutawalli of Bandiwad Baise
Jamait, has been expelling the plaintiffs and other memb-
ers from exercising their religious rights in the Mosque
at Bhindiwad Base and the defendant No. 2 with his
followars has beenr izsuing instructions to the Mutawallis
of other Mosques in Hubli, not to al ow the plaintiffs or
their dependents to exercise their rights of performing
religious rites ia all Mosques, Idagahs and Grave Yards
in Hubli. Objections were filed by the defendants and
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prticularly defendant - 3 filed anapplication under order
XXXIX Rule ~4 read with section 151 of C.P.C.
for vacating the adinterim injunction issued already
against him and other defendants. Briefly the objections
by all the defendants for vacating the temporary injun-
ction are the following The suit suffers from a patent
infirmity in as much as the suit is not filed by Moha-
mmadia Anjuman Ishait Islam, Hubli, and therefore, it
is to be rejected under order 7 rule 11 of C. P. C. The
Plaintiffs are not sunni - Muslims and do not follow the
tenets of Islam Even the other 52 members of Moha-
madia Anjuman Ishait Islam are not Mohamodans much
less Sunni Muslims Further it is the definite case of
the defendunts particulary defendants - 3 that the plain-
tiffs and the other members 52 in numbers are followers
of what is known as Qu:diuni religion and the principle$
are materially and substantially different. It is als made
clear that they do pot believe in the fact that Moham-
mad Paigumber is the last prophet They believe that
one Miry) Gulam - Alimed, the founder of Quadivani
religion is the insernation of Lord Krishna and that
Macca is not a holy place whereas Quandian a village
in Punjab is the holy place, It is also contended that the
fact that plaintiffs so called Mohamadia Anjuman Ishaijt
Islam are registered under the Bombay Public Trust Act
and shows that Plaintiffs are not the members of the
Muslim community. 1t is also contended that the plaintiffs
do not part take in mass prayers, religions rites in Sunni
Muslim Mosques, Durgas, Idagahs etc. They further state
that the plaintiffs have g~ . their own pluce and arrange-
ment at Bhakle galli Hubli, where they are peacefully
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observing their ceremonies. It is also contended that this
court has no jurisdiction to try the suit as the principles
of Wakf Act, and the rules made thereunder bar the suit
It is also.contended that the burial grounds, mosques,
Masjids etc , are treated by the Sunni Muslim Community
1§ secred places throughout the year and particularly on
Idul - Fitar and Idul - Zuha when thefriendsand relatives
ol the dead offer Fatiha at the burial Ground.
Such u Fatiha cannot be offered it there is a non-
Sunni, Muslim body in the grave yard or Kabaristan and
if a non - Sunni Muslim is allowed there, irreparable
injury would be caused to the religious believes of the
defendants. Jt is also contended finally that the suit in

its present from is not maintainable as it is bit by Sec,
92, of the C.P.C,

The plantiffs relied upon the affidavit of the pl-
aintfil. No, !. The defendant filed as many as about 34
affidavits of various members of the community of d T
ernt social status, They also relied upon a letter or un
application dated 8.11 69 writlen by one Dy Nesir Umeer
Amma Ahmadiyya Community. Quadian Gurudaspur
district in Punjab. Another letter or on upplication dated
16.12 69 by one N. M. Mundasagar. addressed to the
commissioner Hubli, Dharwar Municipal Corporation
and another application dated 19,12 1970, by the same
Mundasagar to the Commissiouer, Hubli-Dharwar Muni
cipal Corporation were also relied upon. Arguments,were
addressed by both the counsels at length,

At this stage, we need not enter into a detailed
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scussion of the questions regarding the relighion of Islam
the greatness of Mohamad - prophet but suffice it for our
purpose to pose the following questions for our considera
tion before we arrive at conclusion asto whether and
adinterim injuction already should be made absolute or
be vacated forhwith. The first question that may be
posted it, whether the plaint{fs are quadian is not belan-
ging to the Muslim community ajy all ? It is held tha the
plaintffs belong to the quadian religion then, to my
mind, it is clear that they have no rights of offering
prayers, worship in Mohamedia Ishaat ect, meant for the
Muslim community and they have no right to bury the
dead bodies of the members oftheir families and the
other members of quadian religion.

From the cause title of the plaintiffs in the applica-
tion, prima-fucieit is seen that the first plaintiffis named
as Fazil, Ahmed Abdul Satta Mulla the second plaintiff
is named as Haji Mohamed Hussain Imamsab and the
third plaintiff is named as Haji Mohyaddin shah Umar-
shah Goruwale It isalsoclear thatthereis an association
or the institution called Mohamedia Anjuman Ishaat and
[slam at Hubli of which the first plaintiff is the president
and the second plaintiff is the vice - president. In para 2
of the affidavit of the first plaintiff, it is sworn that the
plaintiff are sunni Muslim governed by the provision of
Mohamadian law and they follow the tenets of Islam aS
enjoyed and enshrined in the Holy Quran, and they are
offering prayers, benedictions and meditations in mosques
and Idagas etc and that they also bury the dead bodies
in Muslim Grave Yards or Kabrastaas. It is also seen
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from para 3 of the affidavit that there are as nearly as
52, members of thc Mohamedia Anjuman Ishaait Islam,
Hubli, which was started about 30/32 years back and
registered under the Bombay public Trust Act and itg
registration No. is F, 7 dated 13, 11. I952. As against the
said interested statement of plaintiff - 1 in his affidavit,
there are th2 affidavits of nearly 35 Muslims of various
walks of life wherein they have sworn that the plaintiffs
do not believe that prophet Mohammad is the last prophet
and that they protactive the faith which is quite inconsi-
stent with Muslim Religion and one Haji - Riyaji Ahmed,
a teacher has also sworn thit the plaintiffs 2 and 3 who
had gone to Macca in the year 1965, were taken to task
by the King of Saudi - Arabia on the ground that they
being not Muslims had visited Macca. From the various
affi lavits on bznalf of the dzfend 1nts, it is seen clearly
that the plaiatiffs, are the followers of quidian a religion
Which is founded by one Mirja Galam Mohammed in
Punjab. It is also clear that the plaintiffs do not believe in
the principles that the prophet Mohamed was the lasg
prophet and that they do not bslieve in the unity of God
and that they do not consider Macca to be a sacred place
where as they treat Quadiayan as a sacred place. It is
also seen from the affidavits that the plaintiffs have got
their own mosque at Bhakale galli, and the plaintiffs have
also been correspondiog with the authorities of the H, D .

M. C, for making a provision for a burial ground for the
communily,

Moreover, most of the affidavits, were not in any
way inpeached as being interested or motivated. More-
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over, there is no estensible reason’to discard the afidav-
its flled on behalf of the defendants, Simply, because the
deponents have sworn to the affidavits on behalf of the
defendant who are Muslims it is no ground to their
affidavits.

The learned Counsel for the plaintiffs relied upun
the community at page 24 under section 27 in the pri-
nciples of Mohamedan Law'’ by Mulla edited by the
Honourable Mr. Justice. M, Hidayatulla who is now our,
Honourable chief Justice of the Supreme Court.

The commentary is as follows :-

Quadianis also follow the sunni law and so do the Able
-e-Madith The cutchi Memons of Bombay and Nalaj
Memons belong to the sunni « sect.’” The learned coun.
sel for the defendantg Shree H. B Kulkarni rightly con-
tended with reference to the commentary that simply
because the Quadianis follow the sunni law that does
not necessarily mean that the Qudians are the Muslims,
it was not brought to my notice by the learned counsel
for the plaintiffs, that under any of the provision of
Mohamedian Law, the plaintilffs who are quadianis are
also Muslims Under sec, 19 of the above said * Princi-
ples of Mohamedian Law'’ by Mulla a Mohammadian
is defined as any person who prefesses the Muslims reli-
gion i, ¢ acknowledges a) that there is but one God
and (b) the Mohammed is theprophet. It is also further
mentioned therein that such a person may be a muslim by
birth or he may be a Muslim by coaversion. [t is not
necessary that he should observe any particular rites or
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ceremonies or to be an otherdex believer in the religion,
no court can test or gaugethe sincerity of religious beliefs.
It is sufficient if he professes the Muslim religion in the
sunni that he accepts the unity of God and the prophetic
character, of Mohamed’’ Now applying the above said de-
finition or the description of a mohamedian to the plaint-
iffs in the present case canwe classify them as Mohamm-
adian ? As ] have already observed above, apart from the
highly interested and the bare afidavit of plaintiff No 1
to show that plaintiffs believc inthereligion of Islam and
that they are sunni Muslims following the tenets of Islam,
thereisno other in-dependent and disinterested testimony
to corroborate that the plaintiffs are sunni Muslims gove-
roed by the provision of Mohamedian law and follow the
tenets of Islam as enjoined and enshirined in the Holy
Quran, on the other hand, there is Plothora of evidence of
not less than 33 or 34 members of the Muslim community
who unequivocally swere that the plaintiffs are not Mus-
lims that they are qadianis agd that they do not believe
in the fact that prophet Mohamed is the last prophet and
they do not believe Macca as a sacred place, but they
consider the quadian a sacred place. In that case, can be
plaintiffs be ligitmately considered to be Mohammedens
or Muslim ? Theessential requisited to be a Mohammaden
are the acknowledgement of the unity or oneness of God and
the prophetic character of Mohammad. Clearly the plai-
ntiffs do not acknowledge the oneness of God and they
donot clearly believe in the prophetic character of Moha-
mmed, but they clearly owe their allegations to one Gulam
Mirja Abmed If Gulam Mirja Ahmed of Qadian is their
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prophet or ‘‘Avatar’’ of Lord-Krishna according to them.
then their obstensible believe in either Quran or Moha-
mmed cannot be reconciled easily.

Further if they are sunai-Muslims and if they believe
in the prophetic character of Mohamed, I fail to unders-
tand why some of the members of the plaintiffs association
should be agitating with the authorities of the Municipal
corporation for the sanction of the grant of a place for

burial ground They ought to have asserted the rights
of burial in the Public Grave Yards of the Muslim

Gommunity from the beginning The plaintiffs claim to
be the residents of Hubli, from time immemorial and
it is incredible that any members’in the families of the
plaintiffs would not have died since then and that they
would not have been burried If really the public grav®
yards meant for the Muslim community are also as a
matter of right to be used by the plaintiffs and the mem-
bers, why the defendanis, all or a sudden their it into
their heads to prevent or obstruct the burial of obe
Imambi on I7 6, 1969. The reason 1s some where ang
kept back from the scrutiny of the Court for reasons
known to the plaintiffs. Is it their case that since the
time of their stay at Hubli only one person by name
Imambi died and their was an obstruction for her burial
in the public grave yard ? That does not seen to be their
case, and that cannot be also their case obviously bec-
ause | have already stated above the plaintiffs and their
membrrs and the other 52 members of their association
have been living in Hubli, since time immemorial and
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naturally there should have been deaths in their families,
In that case, where did they burried their dead bodies all
these years ? If according to them. they had buried thos¢
dead bodies in thepublic grave yards claimed by the defe-
ndaats as belonging to the Mulim community then there is
no reason for the defendants now to obstruct the burial of
the dead body of Imambi unless the defendants are convi-
nced that the plaintiffs or Imambi who died are not

Mohammadans and that they follow qudianism which
appears to be anything other than Islam. It is not enough
that the defendants and the other members of the Muslim
community are convinced that the plaintiffs and the other
52 members are not Muslims but it must be found asa
matter of fact and of law that the plaintiffs and the other
52 members prefessing Qadianism are not either Moha-
mmadens or Muslims. As I already brought our the defi-
nition of the word ‘Mohammaden’ we have not to find out
if the plaintiffs and the other 52 members come within
that description. It is not enbugh that the first plaintiff
alone swears in his affidavit that he and the other plain-
tiffs are sunni - muslims governed by the provisions of
Mohamedan Law, but it must be found whether the plain-
tiffs believe in the oneness of God and believe in the pro-
phetic character of Mohamed If these two belifs are not
merely eatertained but profeised and practiced, then there
is no diffizulty in comiag to coaclusion that the plaintiffs
are the Mohamadens hiving a right to offer prayers etc.
in the public mosquss and having right to bury the dead
bodies in the public yards Scrupulously and deliberaterly
too we find in the course ofthe affidavit in support of I, A,

k2



No. 2/69, and even in the plaint that the plaintiffs do not
either say that they are qadianis nor do they admit emp-
hatically, and in unequivocal terms that they are muslims
believing in oneness of God and believe in the prophetic
character of Mohamed. The affiidavits of the first plaintiff
in support of the applicatlon is almost the prototype of
the plaint Nowheres in the course of the plaint, do we
find any statement either expressly or impliedly that the
plaintiffs are not Q.dians and that they are Muslims beli-
eving in the prophetic character of Mohamed and the unity
of God Thes are the very fundamental requisites to creat
rights in them to worship and burial in moques, Idagahas
etc , and public grave yards respectively One may be a
very sincere devoteeor a sincere followers of the tenets and
principles of Qoran one my be a scholar in the orgina-
Arabic Qoran and one my be a religious Pandit being
equipped fully withthe Islamic works of highest authority,
One my even®all the way walk up to Macca the Holy
place and one may even offer prayers in the mosques and
one my even dine intermarry with the Muslims. All these
will not either singly or cumulatively convert him or char!
acterise him as a Mohammaden under section 19 of the
Mohammeden L:w, because a Hindu a Jain or a Parsee
may do the above acts adoptingthe principles above stated
and go to Macca, but these do not convert him to be a
Mohammaden because essentially his belief is not founded
in the oneness of God and in the prophetic character o
Mohamed. No doubt, it is dificulti delve deep into th.

mind and brek open the he art of an individul to find ou:

of sincerely he believes inthe oneness of God and believe
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in the prophetic character of Mohamad, but it is not imp-
ossible to tharacterise him or todescribe him as 2 Moha-
hammadan provided he given out his mind or expresses
that he believes in the one - ness of God and he belives in
the prophetic character of Mohammad. Applying the
above said test to the plaintiffs, we fiad that neither the
affidavit of the first plaintiff nor the other documents
relied upon by them reveals that the plaintffs fulfil the
test above stated. The very significant absence, of the
mention of the expression of their beliefs in the oneness
of God and in the prophetic charcter of Mohammad
either in the cause of the Affidavit of the first plaintiff
in support of the application clearly gives out the mind
of the plaintiffs that thcy areaot prepared to come
forward clearly with the stand that they are Mehamma-

dens as contemplated under section 19 of the Mohamma-
dan Law.

No doubt neither the plaint nor the Affidavit of the
first plaintiff discloses that the plaintifis are Qadianis.
Then the question arises as to where from the word Qa-
diani has been imported and how the word Qadianiassu
med as much of importance and became a subject of
heated controversy during the course of the arguments.
That we find in the curse of the objections and the
affidavits of the various on behalf of the defendants No
counter affidavits have been filed on behalfl of the
plaintiffs or other 52 members are Qadianis. Therefore,
we can safely presume that the plaintiffs are Qadianis,
What is this qadianism ? Who is the founder of this
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faith ? Are the principles of Qadianism based upon the
maxims and the fundamental principles of Islam ? or
whether they are inconsistent or diagonally opposite to
the tenets and the principles of Islam. The word Qadia-
nism came tu be coined after the name of ecither the
village or a Town Khadiyan in Punjab, One Gulam Mirja
Mohamed who was said to an advocate, gave up that
profession and claiming to have revelations embraced or
became a stauhch - oppostle of God by his feminine
characterstics and his diseased body in the sense that he
was being afflicated with diabetes diarrhea and similar
other diseases He went to the extent of slandering
Mohammad and Jesus and tried to show himselfto be
noi merely a prophet kod Jesus, but an incormation of
Lord Krishna. Some of his slogans or preachings may
be reproduced in his own language.

a) I saw in a vision that I have become God Almig-
hty and I believe that 1 was son in fact. While in this
transcendental state 1 created heaven and eath, I then

created Adam out of dust and moulded him in the best
of forms Thus I became the Creator of the World.

b) I heard the voice of God saying : ‘O Mirza 21 am
from thee and thou art from Me: Thou art unto Me
like a son.'’

¢) God almeghty addressed me in the English language
and declared from on high :

d) °*°1 shall help you I cun what will do. Though all
15



men should be angry but God is with you. He shall help
you : words of God cannot change."’

e) Our God is made of ivory.

f) 1 ama prophet of God and he who does not believe
in me is a Kafir.

g) Those who refuse to attest the truth of my mission
are bestards.

h) I have abrogated the foolish doctrine of Jehad.

i) Iam better then Jesus Christ who was a Wmeblbber,
a foul - mouthed liar and had a prediliection for the soc.
ety of harlots.

J) Iamonahigher moral and spiritual plane than Adam,
Noah, Hussain, Abu - Bakr and all the saints put together.

k) My people should have no part and let with those who
call themselves Musalmans They must not join any cong-
regational prayers led by an Imam who does not believe
in me: they must not wed their daughters to the so
called Musalmans who are not my disciples.

From the above preachings, particularly the last
preaching about the emphatic denunciation and condem-
nation of the musalmans, it is quite clear that the follo-
wers of Miraja Gulam - Ahmed are not mochameddans by
any strech of imagination. Let us pow contrast the abw:
preachings with the preachings of Islam.
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() Geod is holy so as to have son or issues,

(b) God has given birth to none. Nor is born to God is
neither the Father or any one nor son of any one

(¢) From where son is born to him. He has no wife, He
hus created all the things and He knows everything.
Nothing is alike him. He hears and sees all the things.
And nobody is there to compete with Him. There is none
equal to God and none is like Him and none is like Him

nor his shape
(d) Whenever He determines for the creation of a thing,

then it is His routine that He orders the things to be,
then it comes to be then it comes into existence.

(e) In my people, thirty liars will be born. Every body
amongest them will say that he is a messenger and
prephet of God, as I am the last of the prophets, i. e,
last prophet, After me there would be no prophet FPro-
phet Mohamed ( Peace be on him ) said once, if at all
there would be any prophet after me, then he would be
Umar bin Khatab. A person who does not believe Prophet
Mohamed to be the last prophet, is not a maslim but he
becomes a Kafir as yours®® (Pruphet Mohamed's) beco-
ming the last prophet is the essential of religion.

(f) When any person does not have this belief that pr.
ophet Mohamed is the last prophet then he is not| Muslim.
And if he says that he s a rressanger Or says in persiin
that he is messenger and thereby weans that he conveys
the messages, then also he becomes a Kafir.
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On contrastingthe grinl’nles and-preachingsof ‘z.am with

the preachings af Mirja - Glam- Ahmed we find clearly
that Mirja - Gulam - Ahmed, the founder of Qadianism
does not belive in any ifthe principles of Islam above
mentioned; on the other hand he gost to the extent of pr-
eaching that he is the Avatar of God aid he not merely
does not recognise the prophetic charac.er of Mohamed,
but denies that the prophet Mohamed ( p*ace be on him)
was the last prophet. Any person followin: the preaching
of Mirja Gulam-Ahmed can certaimly notve called a
Mohammaden and he is anything other than ° moham -
maden.

Nowhere in the course of “‘the Principles of Vioha-
mmaden Law by Mulla '’ do we find not was it-briugh
to my notice that though Qadianis follow the sunni-law,
yet they are necessarily mohammadans. Simply becaus
Qadianis follow sunni-law, it does not ipso-facto mean
that they are mohammadans. Following a particular law
or being governed by a particular law does not connact
that particular person professes a particular religion,
Therefore, the following of sunni-law by the Qadlaﬂls
does not lead ro the conclusion that the Qadianisare
Mohammadens Therefore, in that view of the matter, I
have no hesitation io fiding that the plaintiffs have been
laying a baseless claim for access to worship in the mo-
sques of the Muslim Community and for burial in the
public grave yards, of the Muslim Community.

If the plaintiffs were also the members of the Muslim
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Community, if the plaintiffs had the right and did
exercise their right of worship and burial in the mosques
and the public grave yards respectively, then there was
no necessity for he plaintiff to approach the authorities
for making a provision of a burial ground for them There
was also no necessity for them to have a mosque of their
own in Bhakale G1lli. It is not denied by the plaintiffs
that they have got a mosque at Bhakale galli.

Therefore. the statement in the objections and in
the course of the affidavits of some the persens on be-
half of the defendants that the plaintiffs have got their
own mosque at Bhakale galli stands Unimpeached and
uncontradicted. Therfore. there is no impediment legally
to accept that statement as true to arrive atthe conclusion
thut the plaintiff's are not believing in the principles of
Islam , and appeared to have been offering prayers in
their own mosque at Bhakale Galli.

If the plaintiffs and the other 56 members were in
fact burying the dead bodies of the members of their
families in the public grave yards and if there was
no obstruction by the defendants or the other members
of the Muslim Community, then, why did the plaintiffg
apply to the Muncipal Corporation for making a provision
for burial ground It is significant to note that prior to
17-6-1969, there was nc whisper muchless any corresp-
ondence between the plaintiffs and the Corporation
Authorities in regard to the provision for a burial gro-
und. It is the death of Imambi on 17-6-1969 that gave
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an impetus to the plaintiffs to come forward with an
application for provision of a burial ground. Prior to

that did not any body die ine the families of the plaint-
1ffs It is improbable to believe the immoratality in the
families because they are also human beings. In that
case, where did they bury their dead bodies ?

The answer or clue to that question is to be found
in their own statement that Immambi was buried in the
land of plaintff No. 2. Therefore, it is quite probable and
likely too that all along the plaintifis had been burying
the dead bodies of the members of the families in the
land of the 2nd plaintiff or some bodyless probably firding
that the private land for burial would mean something,
the plaintiff appeared to have started an agitation with
the Municipal Authorities for the grant of a burial
ground to them. If they were also the members of the
Muslim Community as the defendants, there was no reason
to the plaintiffs to have applied for the grant of a separa-
ted and for burial. And there was no reason from the defe
ndants also to obstruct the plaintiffs from burying the
dead bodies provided the plaintiffs beleved or krew them
selves to be Mohammadans under Sec. 19 of the Moha-
mmadan Law

Now we come to the technical and lega) objections
raised by some of the counsels for the defendants Shri,
Soudagar counsel for cne of the defenants contended that
section 92 of the C.P T.C. has not been complied with
before the institution of the suit and section 35 of the Wakf

20



Act also prohibits the institution of this suit. A perusal
of the provisions of Sec. 92 of C P.C. and Clauses (a) to
(h) therein, I find that nowhere is it mentioned that a suit
for a permanent injunction restraining the defendant from
preventing the plaintiff from offering prayers etc., in the
mosques, from buring the dead bodies in the public grave
yards and from restraining them from publishing defam-
atory articles against them is brought within the clutches
or the purview of Sec. 92 C.,P,C. or Clauses (a) to(h)
thereunder. In this connection an argument was advanced
that provisions of section 9 of the C.P.C. bar the jurisdi-
ction of this Court. A superficial reading of the pro-
visions of Section 9 of the C P. C. will disclose that the
jurisdictionofa Civil Court s not ousted in case of a suit
for claiming rights of worship and rights of burial and for
a permanent injunction in that regard. The provisions
of section 55 of Wakf Act come into operation only in
cases or suits falling under Clauses (a) to (h) of Sec. 92
of the C P,C. When it is found that the provisions under
Section 92 of CP C are not applicable, the question
of the applicability of Sec, 55 of the Wakfl Act does
not arise. Therefore the arguments of one of the defend-
ant’s counsel about the want of sanction or permission
as contemplated under Section 92 C P C Undar Section
55 of the Wakf Act is to be reje:ted as being devoid of
merits and the objection regarding the jurisdictioa of
the Court under Sectioa 9 of the C.P.C. is also to be
over ruled,

In this coanection reliance wis placed on a decision
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of our own Honourable High Court reported in 1957
Mysore Law Journal ( Volume 35) page 341 at page
346, There it was a caseofthe plaintiffs seeking to enfroce
the rights of the orphans which wasa public trust. Un-
der such circumstances, sanction under Section 92 of the
C.P.C. for institution of the suit was necessary. Here,
in the suit in question nowhere do we find in the course
of the plaint that the public grave yards and the mosques
are trust properties or governed by the Wakf Board; on
doubt a plea has been raised in the course of the obj-
ection on behalf of the defendants that they are prop-
erties of the Wakf Board and that they are public trust-
Inpara -3 of I A No. 2/69, we find that some of the
Muslims of Hubli who had much aptitite for religious
activities and propagation of Islam Religion have establ~-
ished one Mohamadia Anjumar Ishait and Islam. About
32 to 35 years back the same has been registered under
Bombay Public Trust Act with its registration NoF -7
dated 13-11-1952, The criterion for the necessity of the
sanction under Section 92 of the C P C 1is not that the
plaintiff is a public trust, but the rights claimed by the
plaintiff must be in relation to the defendants which is
a trust or defendant’s property is a Wakf property. That
has not been pleided anywhere in the course of the plaint,
The criterion to apply the provisions of section 92 C P.C.
immediately after the institation of the suit is on the
basis of the pleadings in the »lai.t but nhot the averments
in the written statement Therefore, applying that test to
the present plaint, we find nowhere it 's mentioned that
the mosques and the public grave yaids are thetrust
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properties or the Wakf properties Therefore, in that view
of the matter, the principle laid down in theabove quoted
case has no application, Another decision of our Honour™
able High Court reported in 1965 (1) Mysore Law Journal
page 565 was relaid upon. It was held therein that the
Civil Judge was right in concluding that he had not juri-
sdiction to decide the question whether the suit properties
were the Wakf properties That principle also is in app-
licable to the facts of this case because it is not the case
of the plaintiffs that the suit properties on Wakf proper-
ties or trust properties, Therefore in that case, the

principle above quoted is clearly in applicable,

In view of the discussion of the pleading in the affi-
davits on behalf of both parties, the question about the
definition of a Mohammaden and the implications of
Qadianism and the non-belief or the dis-belief of the
principles of Islam by the Qadianis, I am clear in my
mind that the plaintiffs cannot claim any rights of wor-
ship or burial. If they had a colour or right, then, thereig
a duty cast upon the couit to have protected that right and
if the plaintiffs had made our aprima-facie case of that
colour of right, then, probably the court would have conti-
nues the adinterim injunction till the disposal of the suit,
Therefore in that view of the matter, no primi-facie case
is made out. The balance of convenience and probabilities
are more and overwhelming in favour of the defendants.
No irreparable injury or damage will be cause to the
plaintiffs if the adinterim injusction already issued is
vacated because they have gottheir owa mosque where
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they can offer without interruption of prayers etc. They
have got thier own lands where they have been ouring
their dead bodies and no difficulty would be fell by them
to continue the burial of the dead bodies in theiw lands
till the separate provision is made to them by the Cor-
poration authorities, on the other hand, the Muslim
Community of Hubli consisting of sbout 70 to 75 thou-
sands would be sentimentally affected if the Qadianis viz
the plaintiffs in this suit are allowed to participateand to
hear the prayers offered by the muslimsof Hubli,

Accordingly, 1 pass the following:

: ORDER :

The ad-interim injuction issued earlier will be
vicated forhwith  Further for having set afloat a comm-
otion and created sensation and thereby disturbing the mo-
ral life of the muslims of Hubli the plaintiffs cannot go so
free and they have to be mulcted with costs of this appli-
cation. Accordinigly the plaintiffs will pay the cost of
this application to the defendants

(Dictated to the Stenographar, transcribed, typed b),
her and corrected by me and then pronounced inopen
Court, this 24th day of March, 1970),

Sd/- Seenam Bhat Joshi 24-3-1970,

Additional Munsiff Hubli.
True Copy

Sd/- Illegible,
Copyist Examiner. Date. 20-7-1973,
CONCLUSION.,.
Afier the above order was passed members of the
Qudyani community including the plaimiffs cenouced
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Qadianism and reembressed Islam at the hand of Moulan=
Royaz Ahmed Faizaydi Mufassir Anjuman Darsul Qurain-
Hubli, in the Presence of Janab F. H. Mohsian (M.P.)
president of Anjuman Islam, Hubli and filed an applicat-
ion for dismissa) of the suit. The order of the learned
court is given below ;-

ORODER-SHEET.

In the Court of the Addtional Munsiff Hubli
0.S No. 288 of 1969.
Plaintiffs - Fafalahammada Abdul Sattar Mulla of old

Hubli, and 2 others, Versus.
Defendants -President Anjumarn Islamof Hubli and others.

Parties are by council. The plaintiffs file a memo stating
that cannot substanti:ite their pileads in plaint and that
do not prosecute the suit further., The defendants do not

press for costs. Hence the suit is dismissd with no costs.

Sd/- Scenambhatta Joshi. 6-8-1970
True copy. Sd/- Illliegible 12-8-70
O. S 238 of 1909.

In'the Court of the Additional Munsilf at Hubli
Plaintiff.-Fasaliahamad Mulla and others. Versus. Defe-
ndants:-Anjuman-Islam Hubli through its President and
Others. Herein, the plaintiffs beg to submit a mcmo as
under :- Since the plaintifls cannot substantiate the pleas,
rnised in their plaint, they do not want to proceed with
this case. The same may be dismissed zccordingly.
Plaintiffs.



(1) Fazal! Ahmmdda Mulla, . (2) Sd/- Ghodesavar
(3) Sd/-U¢dut:Sd/- M. A :Choudhari Advocate for
plaintiff - 6821970, -Defendants. (1) Sd/- A. M. Khaji.
(2) Sd/- Moulana Riaj Ahammada. (3) Sd/-M. P Laxme
shvar, (4)Sd/-Imamsab Sarkbvas (5) Sd/- M.M.Hansi,
Sd/- K. A Soudar: Advgcate for defendant 1. Sd/- H B,
Kulkarni. Advocate for defendants 2. and 3. Sd/- Idkhzn.
Advocate for D. 4.'Sd/- M. M. Hdnsghi Advocate for D.'5-
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